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Bugg’s Boilerplate 
 

Guarantees, Bonds and Bunnies 

A third party guarantee, whether given 

by banks or parent companies, is a 

very common legal instrument in 

supply agreements and project and 

construction work. But many people 

fail to understand the importance of 

the terminology used and how different 

types of “guarantee” arrangements 

can result in varying levels of liability. 

The main note this month deals with 

this point. 

 

And, I am afraid an Easter Bunny EPC 

agreement is waiting for you on page 

2 under “Miscellaneous.”  Good luck. 

 

Happy reading 

 

Stuart Bugg  

Nürnberg 

April, 2014 

 

 

 

Guarantees and Bonds  
 

The words “guarantee” and “bond” are often used as synonyms in business 

but in English law there is a distinct difference in the legal meaning. This 

difference in relation to third party guarantors was discussed in detail in the 

recent English Court of Appeal case of Wuhan Guoyu Logistics Group Co 
Ltd v Emporiki Bank of Greece SA [2013] EWCA Civ 1679. 

In that case the court reinforced the notion that a guarantee is a type of 

contract whereby a third party ("guarantor") agrees to guarantee the 

payment or performance of obligations by one contracting party 

("principal") for the benefit of another contracting party ( "beneficiary"). 

The liability of the guarantor is a secondary one i.e. it is secondary to and 

totally dependent on the obligations and rights under the original contract. 

The result is simply that if the primary obligation fails, the guarantor's 

liability also fails and it is not required to make any payment. Thus, a 

guarantor is entitled to dispute whether it is required to make a payment 

demanded by a beneficiary on the grounds that the obligation to pay no 

longer exists under the contract or payment is not due under the contractual 

conditions. 

In comparison, a performance bond (often confusingly called a 

“performance guarantee”) would seem to be very similar on the face of it. 

This specific type of guarantee is used when a third party ("issuer") provides 

financial protection to one party under a contract ("beneficiary") against the 

risk of another contracting party ("principal") failing to make 

payments/provide performance due to them. But, under a true bond, there 

is an independent obligation created between the issuer (often a bank or 

financial institution) and the beneficiary. The issuer's obligation to pay is a 

primary obligation and therefore, if there is a failure by the principal to pay 

under the contract, the beneficiary can make a demand directly to the 

issuer. In turn, the issuer is required to pay the amount claimed on demand, 

(except, under English law, in the event of an act of fraud of which the 

issuer has been made aware).  

The law in England related to guarantees and bonds is not always subject 

to the general rules of contract but is specific to the rules of each 

jurisdiction. If you are setting up any business transaction and are a 

potential principal, issuer or beneficiary under a guarantee arrangement 

make sure you select a form and type of guarantee or bond which will 

allow you to maximise your enforcement potential in the respective 

jurisdiction. The exact wording is critical for determining if an instrument is 

a secondary guarantee or a demand bond. The courts in England will use 

the wording and general nature of the document (not only its name) to give 

due effect to what the parties intended to achieve by the guarantee.¤ 
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Stuart G. Bugg practises law in Nürnberg, 

Germany with the law firm of Augustin & Bugg. 

He is specialised in contract and commercial 

law and is also qualified as a barrister and 

solicitor (New Zealand) and solicitor (England & 

Wales). Stuart has been actively involved in 

legal and communication training for both 

lawyers and non-lawyers for many years and 

has written several books and articles on the 

subjects of contract law and Legal English. ¤ 
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Easter Procurement and Concealment 
It may be too late for this year, but the following template could form a 

useful part of your contract drafting toolkit for future years. Instead of 

relying on the chance appearance of an Easter Bunny, Lawspeak... 

proposes the following template to ensure your Easter fun: 

EPC Agreement [Short Form] 
between 

the Easter Rabbit  

(hereinafter called “the Bunny”) 

and 

[NAME XXXXXXX]  

(hereinafter called “the Customer”) 

relating to the Easter Procurement and Concealment of specified oval objects as 

described in Schedule 1 hereto (”Eggs”) within a geograhical area as agreed by the 

Parties elsewhere herein and set out in Schedule 2 hereto (“Territory”) on Easter Sunday, 

the exact date and time of which is specified in Schedule 3 hereto (“Delivery Date”). 

WHEREAS the Bunny is said to have had many years of expertise and experience in the 

field of the procurement and concealment of diverse objects and is now willing to procure 

Eggs for, and provide specific services to the Customer in consideration for quantities of 

fresh carrots as set forth elsewhere herein and,  

WHEREAS the Customer wishes that such Eggs and related concealment services be 

provided in order to allow for Easter to be duly celebrated and, 

WHEREAS the Bunny acknowledges that the Eggs must conform to the specifications set 

forth elsewhere herein and must be concealed during the hours of darkness so as to 

preserve an element of surprise and achieve the purposes of this EPC Agreement and, 

WHEREAS the Bunny acknowledges and declares that to the best of its knowledge no 

third party has any title or claim to any intellectual property* or other rights which may 

conflict with the due performance of this EPC Agreement as set forth herein,    

IT IS HEREBY AGREED AS FOLLOWS:  

[Detailed contractual rights and obligations etc.] 

*in the light of recent cases, it is recommended that a specific disclaimer be introduced in the definition section so that 

the term “Eggs” specifically excludes any object similar to or in any way comparable to a golden bear and that any 

liability for any coincidental similarity to a golden bear, whether caused by melting or normal wear and tear or 

otherwise, is excluded. 

 

Nürnberg Seminar Workshops with Stuart Bugg 

Places (participants limited to 14 per seminar) are still available in the following seminars: 

 

1. German Law Contracts in English  
 27-28 June 2014 
 Hotel Victoria Nürnberg 
 
2. Legal English  
 11-12 July 2014 
 Hotel Victoria Nürnberg 

 
3. Introduction to Working with Contracts in English 
 26-27 September 2014 
 exact venue in Nürnberg to be announced 

 
4. Update 2014: Masterclass on Developments in English Contract Law 
 5-6 December 2014 
 Hotel Victoria Nürnberg 
 
REGISTRATION FORMS etc.: augustinbugg.com/en/we-do/seminars/ 

For further information on the above seminars and workshops please contact us by telephone 

+49 (0) 911 945 8867 or by email seminar@augustinbugg.com or see our homepage at 

augustinbugg.com/en/we-do/seminars/ for further details and seminar programmes. ¤ 
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